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FACTS 

 Plains of Meudon was thought to be painted by Theodore 
Rousseau(1812-1867), the French landscape artist, which 
would make the painting very valuable. 

 

 Kohler consigned  four drawings and an oil painting to 
Hindman, Inc.(The drawings all had the atelier stamp which 
indicated they had been sold by the estate of the artist in 
1868.)  

 

•   

 



Consignment Agreement: 

 
 Defined the scope of Hindmans authority as an agent 

 

 Hindman obligated to sell according to conditions of sale spelled out in the 
auction catalog 

 

 Neither consignors or Hindman made any warranties of authenticity  

 

 (PARAGRAPH 14) HINDMAN HAD EXTENSIVE AND EXCLUSIVE 
AUTHORITY TO RESCIND SALES IF IN ITS SOLE DISCRETION IT 
DETERMINED THAT THE SALE SUBJECTED THE COMPANY OR 
THE KOHLERS TO ANY LIABILITY UNDER A WARRANTEE OF 
AUTHENTICITY 

 



Facts 

 Thune(buyer) wanted to buy painting but wanted to get it authenticated 
prior to committing to sale. 

 

  Hindman made a verbal agreement with Thune that Thune could return 
the painting, if were to find that Theodore Rousseau did not paint it, if 
he was the successful bidder. 

 

  Kohler was unaware of the verbal agreement. 

 

 October 13, 1991 Thune was the successful bidder, with a bid for 
90,000. 

 
 



Facts 

 Thune took painting to an expert in Paris, Pierre Miguel  
who decided the painting was NOT a Rousseau. 

 

 March 1992 Thune returned the painting to Hindman, Inc. 

 

 Kohlers Sued both Hindman, Inc. and Thune 

 

 District court ruled that Hindman, Inc and Thune were 
entitled to judgment on all of the Kohlers claims against 
them. 



PETER G. KOHLER and WALTER 

J. KOHLER :  

(Point of View) 

 Claimed Hindman had breached the 
consignment agreement with them. They 
had an implied contract with Thune for the 
painting and Thune had breached the 
contract by not paying the $90,000. The 
Kohlers contend that the district court erred 
in its interpretation of the contracts. 

 



Leslie Hindman, Inc.  

(Point of View) 

 Was originally obligated to sell the painting 

according to the conditions of sale spelled 

out in the auction catalog. There were no 

warranties of authenticity. Hindman had 

extensive and exclusive discretionary rights 

to rescind the sale. 

 



Trial Court: 

(Point of View) 

 All claims depend upon how the consignment 
agreement defined the scope of Hindman’s 
authority as the Kohler’s agent. In the consignment 
agreement, Hindman Inc. had open-ended 
authority to avoid a lawsuit arising from a claim 
under a warranty of authenticity. Hindman had 
power to rescind or to make a conditional promise 
to rescind in side agreements with prospective 
buyers 



The Judge (Point of view) 

• Judge Charles P. Kocoras found that Hindman had acted quite reasonably 
and dismissed the Kohlers lawsuit in a summary judgment. He even added a 
little salt to the consignors' wounds. The Kohlers had alleged "constructive 
fraud" on Hindman's part, defining such fraud as "any act, statement or 
omission which amounts to positive fraud or which is construed as a fraud by 
the courts because of its detrimental effect upon public interests and public or 
private confidence."  

• The judge noted that "Peter G. Kohler testified at his deposition that he 
simply wanted Hindman to enforce the sale of The Plains of Meudon even if it 
were shown to be a forgery, and that he expected to receive the full 
$90,000.00 bid regardless of whether the painting was authentic or not. As 
we see it, it was the Kohlers, and not Hindman, that sought to perpetrate a 
fraud against public interests and public confidence. We are reluctant to 
award such conduct."  



Concepts 

 Discharge of a contract- There are four kinds of discharge: Performance by the parties, 
material breach by one or both of the parties, agreement of the parties, and operation of 
law.  

 

 Condition- an event whose happening or nonhappening affects a duty of performance 
under a contract. 

 

 Express Conditions- explicitly set forth in language. Usually preceded by words such as 
“provided that,” “on condition that,” “if,” “while,” “after,” “upon,” or “as soon as.” 

 

 Satisfaction- the parties may agree that performance by one of them shall be to the 
satisfaction of the other, who will not be obligated to perform unless he is satisfied.  

 

 Subjective Satisfaction Standard- where satisfaction relates to a matter of personal taste, 
opinion, or judgment, the law applies the standard; and condition has not occurred if the 
promisor is in good faith dissatisfied.  

 



Concepts 

 Consignment agreement: 

 Paragraph 14: “Extensive and exclusive 
discretionary authority to rescind sales if 
in its ‘sole discretion’ it determined that 
the sale subjected the company or the 
Kohlers to any liability under a warranty 
of authenticity.” 

 



Issue 

 If the painting had not been authentic 

but Thune learned after the sale that 

the painting was not worth what he 

paid, could Thune have rescinded the 

sale? Explain. 



Conclusion 

 This conclusion permits the easy resolution of the other 
issues that the Koehler's raise. Our conclusion that Hind- 
man, Inc. acted in good faith means, of course, that the 
auctioneer did not breach its fiduciary duty. It also means 
that there was no constructive fraud. Under Illinois law, a 
breach of duty, especially fiduciary duty, is an essential 
element of a claim of constructive fraud. Finally, the Kohlers 
cannot claim that they have a implied agreement with Thune 
for the sale of the painting at $90,000. Such a implied 
contract would exist only if the side agreement were invalid. 
Because Hindman, Inc. made the side agreement within the 
scope of its authority, that agreement is valid, and it protects 
Thune from the Kohlers' reach.  

 



Implications 

• David DeJOHN, Plaintiff,v.THE .TV CORPORATION INT'L, 
Register.com, Inc., and Verisign Inc., Defendants:Plaintiff 
David DeJohn ("DeJohn") tried to purchase certain domain 
names for $50 each from defendant The .TVCorporation, 
International (".TV") by going though defendant Register.com, 
Inc. ("Register.com"), which is a domain name registrar In 
Illinois, where the parties contract for a specific substantive 
law to govern a dispute, Illinois law respects the choice of law 
provision if the contract is valid. The court finds that the 
Register.com Agreement is valid. Accordingly, the court will 
apply New York substantive law to the claims against 
Register.com.  


